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CHE]
AL-WARAQAT

[INTRODUCTION]

In the name of Allah, the Most Merciful the Bestower of Mercy.

These pages comprise
knowledge of aspects of the
principles of Islamic Law (usul
al-figh).* 1t consists of two distinct
parts:

The root [al-asl] is that on which
something else is built. The
branch [ al-far’ ] is that which is
built on something else.

Islamic Law [figh)’ is the
knowledge of the divinely
legislated rulings [al-ahkaam al-
shari’ah] that are arrived at by
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“Usdl al-Figh’ has been translated in multiple ways, The principles of law and
theory of law are perhaps the two most common translations.

? Linguistically Figh means understanding. Islamically it is ‘knowledge of the
practical legal rulings of the Shari’ah with the detailed proofs acquired from

the sources’.



independent  reasoning  [al-

ijtihad]?

There are seven legal rulings ) I 4 >4y
(ahkaam):*  obligatory  (wajib), T — ¢
recommended (mandub), ¢ g—lastly (Ll cogl iy
permitted (mubah), prohibited )

(mahthur), reprehensible (makruh), - deldlly el oy, Sy

valid (sahih), and invalid (batil).®

Obligatory is what ~onme is Lt L s lglld
rewarded for doing and punished e elr Loty

for omitting.* L aSH e Ll

Recommended is what one is NI .
ol Lot guadd
rewarded for doing but not y alad e 2 haanld

punished for omitting.” LS Je il

Permitted is what one is neither NI Y L oL
rewarded for doing nor punished 7 o Sl N Gl
for omitting.? LS e il

* Ijtihad literally means exertion of effort. It is a jurist’s [Faqih] exertion of his
utmost effort inquiring into the sources of law to arrive at a legal ruling on a
situation for which no agreed-upon ruling yet exists.

* Ahkam is plural of Hukm. A Hukm Shar'i is a communication from the
Lawgiver concerning the conduct of the mukallaf (person in full possession of
his faculties) which consists of a demand, an option or an enactment.

® Some of the ahkaam are also known by other names, for example ‘wajib’ is
also known as ‘fard’, mahthur is commonly known as haraam, mandub is also
known as mustahab and sunnah, batil is also known as fasid.

*Wajib is a binding demand addressed to the mukallaf in respect of doing
something, e.g. the five daily prayers

” Mandub is a demand addressed to the mukallaf in respect of doing something
which is not binding, e.g., giving charity

® Mubah is communication concerning the conduct of the mukallaf which
gives him the option to do or not to do something, e.g., travelling to different
parts. Actions which are mubah become mandub when the intent is connected
to an action which is considered worship [ibadah].
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Reprehensible is what one is Ns L L 0q S
rewarded for omitting but not s S 254
punished for doing. *° : C e e Cily

Valid is what is effective and o deidl o tlan Le: |
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nor relied upon.
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Figh has a narrower meaning than R f aaall
knowledge (al-‘Tlm). o o o2 )
Knowledge (‘ilm) is to know the L | 1 (
thing known as it actually is.” “ o Lo e ol e ol
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® Mahthur is a binding demand addressed to the mukallaf in respect of
abandoning something, e.g. theft.

1 Makruh is a demand which requires the mukallaf to avoid something, but
not in prohibitory terms, e.g. wasting time.

! Ahkaam are described as sahih when they fulfill all the requirements
pertaining to the essential pillars (arkan), causes (asbaab), conditions (shuroot)
and hindrances (mawani’). Prayer performed on its time, with all the
conditions and pillars fulfilled without any of the hindrances present is
described as being sahih, meaning that it counts and does not have to be
repeated.

2 Ahkaam are described as batil when any of the above mentioned
requirements is lacking or deficient. Prayer performed without ablution,
which is an essential pillar, is described as batil, meaning it does not count
and needs to be repeated before the obligation is lifted.

1 Mecca is the birth place of the Prophet Muhammad # is a statement that is
consistent with fact and is therefore considered knowledge in the
definitional sense.



Ignorance [jahal] is to imagine O ) N |
something as other than what it e st it el

actually is. * s PN ROTRY

Immediate  knowledge  (ilm b e 5 Y L 251 alt
durooree) is that which does not Ao $x9palt @ally

result from rational or evidentiary s>l tsbjl ‘..L-J\S (J¥auly
inquiry,” like knowledge that is .
known by one of the five senses. - g st

Whereas acquired knowledge [ilm ETRUDT LI Gl
muktasib] rests on rational and S5 54 il Lol

evidentiary inquiry.* Co Yy Rl Le

Rational inquiry (nathr) is 4 I s 4l 0
reflection on the object of inquiry. phll J- g S e il
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Evidentiary inquiry (istidlaal) is b Yl
the search for evidence. - J e d 9
Evidence (daleel) leads to what is L ol ] di i e g

sought (the hukum)."”

* Medinabh is the birth place of the Prophet Muhammad # is a statement that
is inconsistent with fact, and therefore considered ignorance in the
definition sense.

B 1t is called immediate knowledge because it is accepted immediately
without need for rational enquiry. Knowledge that the five daily prayers is
wajib is acquired without ijtihad because the evidence for it is explicit.

* The knowledge that penetration without ejaculation makes ghusl an
obligation is an example of acquired knowledge. 1t relies on ijtihad as the
evidence for it is not explicit. There are conflicting reports, one which
indicates obligation of ghusl and the other indicates it is not an obligation.
After diligent inquiry into the evidences, the conclusion is that ghusl is an
obligation and that the evidence indicating it is not an obligation is
abrogated.

" Daleel is an indication from which a hukm of Shari’ah is deduced. The
question ‘does sexual intercourse without ejaculation make ghusl an
obligation?’ Reflection and pondering on it to know the hukum is called nathr,



Opinion (thann) is acknowledging e ol Leua] oyaf el odalf
two possibilities, one of which is o A ol st "’wf
more probable than the other.” LAY

Doul:')t .(s'h_ak) is aFknowledgin.g two i Y el et 2l
possibilities, neither of which is ~
superior to the other. A s easY

Usul al-figh is its means (of figh) in T T
general, and the manner of using doe e S Jgely

them in evidentiary inquiry.” s Y 448y Ly

searching for the evidence relating to it is called istidlaal and the hadith that
leads us to the hukum is called dalil.

18 The more probable is called ath-than. In surah al-Bagarah, verse 230 Allah
says: And if the latter husband divorces her [or dies], there is no blame upon
the woman and her former husband for returning to each other if they think
that they can keep [within] the limits of Allah (2:230). Here the meaning is
that between the possibility of keeping the limits of Allah or not keeping the
limits of Allah, they think that it is more probable they will keep the limits of
Allah. Another example is when you see a friend driving a car, you assume
that it runs on petrol. However, it is possible it runs on diesel or even
electricity. The first possibility is likely, the second is considered unlikely.

¥ The definition includes two parts. The first part is the proofs of figh« the
Quran, the Sunnah, Ijma etc. Proofs of Figh in general distinguishes it from
the proofs for individual cases or issues. General proof is greater than proof
for specific issues, and encompasses all the smaller issues for which
particular verses or hadith are used to deduce rulings. The second part is the
method of deducing rulings from the proofs, also known as principles of
deduction. A third part included at the end of the book is the description of
the mujtahid, the scholar who deduces rulings from the evidences, and
tagleed, following the mujtahid. The command in the Quran to ‘Establish the
prayer’ (2, 43) is evidence for the obligation of prayer. The scholars of Usul
use the principle: ‘An imperative indicates obligation’. This is a
comprehensive principle used to deduce a ruling from the evidence. The
evidence points to a demand to establish the prayer, but it does not clarify
whether the type of demand is obligation, recommendation or otherwise.
This general principle indicates that any imperative from the Quran and the
Sunnah indicates obligation unless there is a contextual indication on the
contrary. As there is no indication to the contrary, then prayer is considered
an obligation.



Usul alfigh falls under the S ALl asal Pt
following chapters: the types of Al f ds-ol Sl

speech, command and (L alally ¢ edly ¢ Yl
prohibition, the general and the . )

specific, the sumrgnarised and the Jually allally ccadly ¢ Judly
elaborated, the apparent, actions LVl creikle e Wl
of the Prophet - peace and e 5 &=
blessings be upon him, the oy ¢l ally  L_s-Yl
abrogating and the abrogated,
consensus, reports of the Prophet
-peace and blessings'b.e upon him, ot ('&J) ( gixdly 3l
analogy, prohibition and

permission, the prioritising of

evidences, the characteristics of

the issuer of legal opinion (mufti),

and the seeker of legal opinion

(mustafti) and the qualities of

practitioners of legal reasoning

(ijtihad)

Loy Y sy byl

®The first five headings relate to the comprehensive principles used to
deduce rulings from the evidences. The headings on abrogation, evidences,
prioritising of evidences and characteristics of mufti are connected to the
application of the principles to the evidences. The comprehensive principles
are applied to the abrogating not the abrogated, to the evidence which is
considered strong not weak, by the mufti, who is qualified to apply the
comprehensive principles to the evidences.



[TYPES OF SPEECH]

21

At the very least speech (Kalaam
must consist of two nouns, or a
noun and a verb, or a verb and a (Jdy ! ookt pAISY ae
particle, or a noun and a particle.

i b 3B oS aluil LG

L Gy el ol (g S
Speech divided into command, : fy ol U i S

prohibition, report, inquiry, as 7 gf) f‘ ol PO
well as wish, offer, and oath.? o A Ll iz lsanly
- by 20

In another respect, it is divided i ] ety 5T Ay ony

into literal and metaphorical.”®

ZIn order to correctly interpret the Qur'an or the Sunnah and to deduce
legal rulings, it is necessary that the language of the Qur'an and the Sunnah,
which is Arabic, be clearly understood. Therefore, the classification of words
and their usages is included in the science of Usul al-figh.

#7Zaid Qaa’im’ (Zaid [is] standing) is a sentence composed of two nouns.
‘Qaama Zaid’ (Zaid stood up) is a sentence composed of the past tense verb
‘qaama’ and the noun ‘Zaid’. Lam yaqum’ (He did not stand up) is a sentence
in the negative composed of a particle ‘Lam’ and the verb ‘yaqum’. The
statement ‘Yaa Zaid’ (O Zaid) is a sentence composed of a particle ‘yaa’ and a
noun ‘Zaid’. ithhab” (go) is demanding an action. ‘laa tath-ab’ (do not go) is
demanding abandoning an action. Thahaba Zaid ilaa al-masjid’ (Zaid went to
the masjid) is an example of information. ‘Ayna thahaba Zaid? (Where did
Zaid go?) is asking for information. Layta ashabaab ya’ood’ (if only I was
young again) is asking for something impossible or really difficult. A Laa
ta’teenaa fa nukrimuka? (Will you not visit us so we can show you
hospitality?) is asking for something politely. ‘Wallahi’ (I swear by Allah) is
an oath.

» When a word is used literally, it keeps its original meaning, but when it is
used in a metaphorical sense, it is transferred from its original to a secondary
meaning on grounds of a relationship between the two meanings. Scholars
have differed over the presence of metaphorical speech in the Quran. For
further elaboration see the works of Sheikh ul-islam ibn taymiyyah, Sheikh
ibn Uthaymeen, and Sheikh Muhammad Amin al-Shanqiti.



Literal means it is used in the ; . T
3 —a i 2adl L2
sense for which it was first i =

coined,” or it is said that it is used egoge e JlonznYl
according to convention.” . i
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Metaphorical means that it is asen s s et e R
taken beyond the sense for which 325t OF 4 2% 1 3
it was first coined.” Literal use Laly de s Lalg dy5n) Lol dgadly
can be linguistic (lughawi),” o L.

juridical (shar'i),”® or customary 3l 0SS OF Lo jltly. by
(urfi).” Metaphorical use can be il o L5 S Olas of
by  addition,”®  subtraction,* ? ) ) )

% The word ‘lion’ used in its literal dictionary meaning in the sentence ‘I saw
a lion in the cage’ is also used metaphorically to mean a brave man, as in the
statement ‘I saw a lion fighting on the battlefield’.

% This definition makes the word ‘asad’ (lion) a literal meaning for both an
animal from the cat family and also a brave man. This second definition looks
at how we use the word, while the first looks at the dictionary definition of
the word itself as it was coined.

% The principle governing kalaam (speech) is that it is to be taken upon its
literal sense. It is not to be changed to a metaphorical meaning except when
it is impossible to employ its literal meaning.

% The linguistic is a word is used in its dictionary meaning, such as 'lion' for
the animal of the cat family, and 'man’' for the male gender of the human
being.

% The juridical is a word which is used for an islamic meaning that Allah has
given it in the first place, such as salah, which literally means 'supplication'
but in its juridical sense means ‘particular actions and speech that starts with
saying takbir and ends with saying the taslim.

» The customary is a word used for a meaning that is absolutely common
among people. The Arabic word 'dabbah’ in its dictionary meaning applies to
all living beings that walk on the face of the earth but according to custom it
is used to mean an animal that walks on four legs.

*When there is an additional word to a statement that can be removed
without changing the meaning of that statement. “There is nothing like his
likeness™ (42:11), the ‘kaaf’ in the Arabic language is considered additional in
this verse according to the example that the author uses.

10



32 : . . . .
transf_eren;:ge, or bor"rowmg of %, Jls ags e a3l 5Ll
meaning. ** Metaphorical use by

addition is like Allah’s saying sty “’%‘H atxaS”
[English meaning] “There is : o
nothing like his likeness”. Jlaty %’ s g o Olaidl
Figurative use by subtraction is LS Ladl L o
like Allah’s saying “Ask the L = ‘% A
town.” Metaphorical use by SBly Ol e % Lasd
transference is like ‘hollow’ being . ol

used for what comes out of a o Hrd Jls o35 eV
person.  Metaphorical use by & aiy of
borrowing is like Allah’s saying “a {% )
wall that wants to collapse.”

** When there is a word implicitly understood from the statement that if it
was not the statement would not be valid. The author uses the example “Ask
the town” (12:82) where the word ‘the people of is implicit. The deficient
word is ‘the people’ as if it was not implicit the sentence would not make
sense as you cannot ask the town. It is metaphorical, because the apparent or
literal meaning is ask the town itself, but the word is being used for a
meaning other than its original meaning.

*2 It means to transfer a word from its original meaning to another. The word
‘gha’it’ is originally used to mean a hollow place in the ground. It became
used to mean what comes out of a person.

It means to borrow a word from its original meaning and use for another
meaning that there is some resemblance like Allah’s saying “a wall that
wants to collapse” (18:77), where the meaning of ‘want to’ is borrowed to
mean ‘about to’. The word ‘yureed’ (to want) is used to personify/describe
humans, not objects. The word is borrowed and used for another meaning, to
describe a wall that is leaning in the direction of collapsing.

11



[COMMAND AND PROHIBITION
(AMR WA NAHY)]

A command is a verbal demand U el et a8
obliging an inferior to do an Jo ” 9

action. ** The verbal form that PPV v R S
indicates command is if‘al [the .
imperative].*® When unqualified ey o Jadl 4oy gl
and in the abse}’lce pf indications iy e 5 oty GOLLY)
to the contrary it is interpreted as :

obligation, except when some Jo s L Yl cade |o2

evidence indicates that . i
recommendation or permission is 9 St of e
meant.** The correct view is that e 2:i Yy . LYl

command does not require the
repetition of the act, unless some Jdd s Le Yy (el s

evidence indicates that repetition

% A command / imperative (amr) is defined as a verbal demand to do
something issued from a position of superiority over one who is inferior. The
command ‘Establish the prayer’, is from Allah and the one requested is the
servant of Allah. So this is considered a command.

%5 There are other forms that show obligation, such as ‘Fasting has been
prescribed for you’ (2,183) where the form indicating command is past
simple.

% As general rule, a command (amr) conveys obligation (wujub). In the verse
‘Establish the prayer’, the word establish is an imperative. The basic principle
is that the imperative conveys obligation. There is no contextual indications
or evidence indicating recommendation or otherwise, so the result is that
this imperative indicates obligation. An example of an imperative with
evidence indicating recommendation is the hadith of the Prophet ‘Pray
before Magrib’ and he repeated it three times before mentioning ‘whoever
wishes to’ . The imperative here has contextual context that indicates that
the original ruling of obligation is not intended.

12
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was 1nt'ended,. nor does it require iy Ny S s e
immediate action.
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The command to perform an o2 Y Wy ol Jadll slgl 43y
action is a command to perform

both the act and whatever is Sl el S sy ) il
required for the completion of the ) .

act” so the command to perform &= =1 sl 5)Lglall
the prayers is a command L sdgall o a yeelll
enjoining ablution that paves the

way for the prayer. When the act

is performed, then the person to

whom the command was

addressed is released from the

charge laid upon him.*

Who is included in command and NEURER NI i
S JE sl
prohibition, and who is not: “The 9 sl A G g

believers,” are included in Allah’s Pl A Oles R TR e
speech (commands and .

prohibitions), but the inattentive oy Ay ‘%"’H 5 %’
(unaware), young people, and the Calsls b Ogisbly

insane are not.*

%" In the absence of proof specifying repeated performance as a requirement,
a single instance of performance is the minimum requirement of a command.
% The command itself merely consists of a demand, and the manner of its
performance must be determined in the light of indications and surrounding
circumstances.

* The means which lead to the observance of commands and prohibitions are
covered by the same ruling which applies to the command/prohibition in the
first place.

“1f it is not performed in the commanded manner, then he is required to do
it again. The verse ‘establish the prayer’, if performed fulfilling all its
conditions and pillars, then the person is not commanded to perform it
again.

*! The one who is asleep, pre-pubescent and insane are not sinful for leaving
off obligations or performing prohibitions.

13



Unbelievers  are  addressed i o L (s
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concerning the branches of the J o 7

revealed laws, and concerning @Yl 52y can V] s Y
Islim, without which the . " .
performance of the branches is o b xl I %’zﬁ;\"" s
not valid, because Allah has said sl
“What has landed you in hell? (% )
They said, we did not pray

(74:43).”

The command to do something is ol ; . .
o e & TN
the prohibition of its opposite,* s 9

and the prohibition of something oy ol e 8 e edlly
is the command to do its
opposite.”

A prohibition is a verbal demand T R
obliging an inferior to omit an A Jedle I3 sty

act.* Jiy cosmgdl Jow Jo w9 2
pteS gg.;l.l sl Je

The verbal form of command ALY & sy 81 a5,
occurs with the meaning of

permitting®, threatening,' giving

2 The command to establish prayer is prohibition of not establishing it.

“ The prohibition of betraying trusts (8,37) is the command to keep and
protect trusts

“ Prohibition (nahy), being the opposite of a command, is defined as a word
or words which demand the avoidance of doing something addressed from a
position of superiority to one who is inferior. Also as the opposite of
command then a prohibition requires immediate and permanent omission.
 In the verse ‘But when you come out of ihram, then [you may] hunt’ (5,2) the
form of the verb is a command but the meaning of the verse is permissibility
to hunt.

“ In the verse ‘Do whatever you will’ (41,40) the form of the verb is a command
but the meaning of the verse is warning/ threat to contemplate the result of
your actions

14
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alterr_latlies, or bring into oSl of apedl 5 Al
Creation.

¥ In the verse ‘then be patient or impatient’ (52,16), the form is a command
verb the meaning is that your patience is the same as your lack of patience

“ In the verse "Be apes, despised." (2,65) the form of ‘be’ is a command but the
meaning is to bring into creation,

15



[GENERAL AND SPECIFIC (‘AAM WA KHAAS)]

‘Aam (general) encompasses two
or more things  without
restriction.”

Wr_su}_@eut\_»@

——\
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It can be expressed in four forms: Ayl i Lngyl abolally
a singular noun made definite by

an alif and a 1am (the definite C““’M —ly @b Al
article); * a plural noun made . .
definite by a 1am;" nouns of el sle¥ly 3l Ol
indeterminacy such as ‘who’ for Y L Lay ¢ ding Lags opaS”
rational beings,” ‘what’ for non- y ) i B
rational things, ‘any’ for both of 3 oy et 3 sly ¢ Jin
these, ‘where’ for place, ‘when’ for ) i ) )
time, ‘what’ for inquiry and ¢ Y Ol @ 3y OLSY

*'Aam is a word that has a single meaning, but which applies to an unlimited
number without any restrictions. The command, 'Whoever enters this house,
give him a dirham', 'whoever' is general and includes every human being
without restriction to gender or age etc.

% The verse, 'the adulterer, whether a woman or a man, flog them one
hundred lashes' (24:2). the article al preceding 'adulterer' (al-zaniyah wa'l-
zani) indicates that all adulterers must suffer the prescribed punishment.

! When the plural form of a noun is preceded by dl, it is identified as 'Amm.
For example in the waiting period of the divorced women (al-mutallagat),
the ayah begins by the word 'al-mutallagat', that is, 'the divorced women'
who are required to observe a waiting period of three courses before they
can marry again. 'The divorced women' is 'Amm which comprises all to
whom this statement can apply.

2 The word 'man' (‘he who'), when used in a conditional speech, has the
effect of a general word. In 'Whoever [fa-man] among you sees the new moon
must observe the fast' ( 2:185) applies to everybody who sights it.

16



reward and other't}'lings;53 arid 3 Yy coniy sl by plei Yl
‘no’ applied to indefinite nouns.’ -
Lol Sl

Generality s an attr'lbl.lte of Yy bl i r pyanlly
speech. It is not permissible to

claim generality for other things o= ot @ el o3 5
such as action or the like.” .
- ol# 5t Ly Jedl

Specific are those that are not Ay oLl ol ol

general® To make something

specific is to distinguish part of a DAL e 9oy et jam g
whole.” 1t is either attached™ and i )
separated.”® Attached comprises stV Joadls ¢ Juaiieg Juaze

exception, condition, and

*In the question ‘maa indaka?’ meaning ‘maa huwa kulli maa indaka? In ‘maa
indaka fa’tee bihi’ meaning kullu maa indaka fa’tee bihi’ is reward. By other
the author means relative pronoun ‘a’ti bimaa indak’ meaning ‘i’ti bi kulli maa
indaka’ .

**1n the statement ‘maa indika shay’a’ meaning laa shay’ indak. The Hadith la
darar wa la dirar fi'l-Islam ('no harm shall be inflicted or reciprocated in
Islam') is ‘Amm, as 'la darar' and 'la dirar' are both indefinite words which
convey their concepts in the negative, thereby negating all to which they
apply.

» 1t is a characteristic of speech, not actions. The prophet went inside the
Kaba and prayed. It is not allowed to now say that the word ‘prayed’ in the
hadith is general reference prayer to include compulsory and voluntary, as it
is an action and generality is a characteristic of speech. Therefore this action
is interpreted to mean permissible to pray voluntary prayer in the Ka'ba as it
is the least that can be inferred from the word prayer.

% The proper nouns Muhammad or Makkah are specific utterances.

*7‘The whole family went except Zaid’, here ‘the family went’ indicates
everybody, including Zaid. However, ‘except Zaid’ removes Zaid from the
generality of the statement and indicates that he did not go.

%8 The general and specific statement are in the same utterance

* The specific utterance is independent of the general statement. If you said
‘the family went’ and in another utterance sometime later you said ‘Zaid did
not go’, this is separate because the general and specific statement are not in
the same utterance.

17



qualification by an attribute.”

Exception is the exclusion of that
which an expression would
otherwise include. It is only valid
on condition that there remains
something of that from which the

ddally didly b2y
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exception was made.

Another condition is that the
exception be connected to the
speech from which exception is
being made. ® That which is

excepted can be mentioned before o sl oty ae il
. 0 o 62 . . . .

that frpm which it is excepted. Of 55% byilly. opé cpmy il

Exception can be from the same

class, and from other things.”® A o byl e auiy

condition can precede that which
is made conditional upon it.

The unqualified is interpreted in
accordance with what is qualified
by an attribute. For example,

gkl ade fag 13l L aly
IV W [FRON W 5 W Sy

® An attached clause may qualify a general proposition by introducing an
exception (istithna), a condition (shart), a quality (sifah), or indicating the
extent (ghayah) of the original proposition.

5! As in the statement ‘The family went except for Zaid’. ‘The family’ is that
from which the exception is made and ‘Zaid’ is the exception. This is valid
because both conditions are met. After removing Zaid Members of ‘the
family’ remain after ‘zaid’ is removed and ‘Zaid’ is connected to the
utterance.

Maa qaama illa Zaid ahad’ - Did not stand up except Zaid anybody - where
the exception, Zaid, is mentioned before that which is excepted from, Ahad.
The sentence before any change has been made is ‘maa qaama ahad illa zaid’.
®‘Jad’a al-qawm illa Zaid’ is an example of exception from a class as Zaid is
from the class of ‘the family’. ‘Jad’a al-qawm illa himaar’ is an example of
exception from other things is as the donkey is not from the class of the
family.
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% The verse ‘to free a believing slave’ (4:92) relates to expiation for killing
wrongfully. Another verse says ‘free a slave before you have relations with them’
(58:3) relating to expiation for dhihaar. Where freeing a slave is mentioned
unqualified in one instance and mentioned qualified in another instance,
then the unqualified is interpreted according to the qualified. So the
meaning of the verse in the second instance is ‘to free a believing slave
before you have relations’.

%1t is permissible for the general statement to be from the Quran and the
specific statement to also be from the Quran. The verse, ‘Divorced women
remain in waiting for three periods,’ (2:228), which is general for all divorced
women is specified by the verse ‘O You who have believed, when you marry
believing women and then divorce them before you have touched them, then there is
not for you any waiting period to count concerning them’ (33:49). Therefore the
sum meaning of both verses is that the divorced women remain in waiting
period except in the case of the woman who did not have sexual relations
with her husband, in which case there is no waiting period for her.

%1t is permissible for the general statement to be from the Sunnah and the
specific statement to be from the Quran. The verse ‘O you who have believed,
when you rise to [perform] prayer, wash your faces and your forearms to the elbows
and wipe over your heads and wash your feet to the ankles’ (5:6) is specified by the
hadith ‘Allah does not accept the prayer of anyone of you if he in in impurity until he
makes wudu’ (Bukhari and Muslim). So the sum meaning of the verse and the
hadith together is that ‘it is an obligation on everybody who wants to
perform the prayer to perform wudu unless he is already in a state of purity.
It is permissible for the general statement to be from the Sunnah and the
specific statement from the Quran. The peace treaty of Hudaybiyah between
the Prophet and the disbelieving Quraysh, in which it mentions ‘That nobody
can join the Prophet in Medinah, even if they are believers, without being returned
back to Quraysh in Makkah’ which is general to mean men and women, is
specified by the ‘0 you who have believed, when the believing women come to you
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as emigrants, examine them. Allah is most knowing as to their faith.” (60:10). So the
sum meaning of the verse and the hadith together is ‘whoever from the
disbelievers come to the Prophet in Medinah without permission, will be
returned back to Makkah except in the case of women whose emaan is
proven, they will not be returned.

It is permissible for the general statement to be from the Sunnah and the
specific statement from the Sunnah. The saying of the Prophet, ‘what is
irrigated by rain, there is a zakat duty of one tenth’ (Bukhari and Muslim), is
general for any amount large or small of agriculture is specified by the
hadith ‘there is no zakat on less than five awsaq’ , so that the sum meaning of
both hadith together is the amount which zakat is a duty on agriculture of
any amount over five awsag, the equivalent of three hundred Saa’.

It is permissible for the general statement to be from the Quran or Sunnah
and the specific statement from giyas (analogy). For example, the verse ‘The
[unmarried] woman or [unmarried] man found guilty of sexual intercourse - lash
each one of them with a hundred lashes’ (24:2), which is general for every
unmarried fornicator, and the verse ‘then for them is half the punishment for free
[unmarried] women’ (4:25) is specific and omits the slave-girl about whom the
punishment is fifty lashes. The punishment for the male slave is through
qiyas (analogy) with the female slave. So the meaning of the verses together
with giyas is that the unmarried male and female fornicator receives 100
lashes, except the male and female slave who fornicates, then they receive
fifty lashes each, the female slave based on the verse and the male slave
based on analogy.
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7 Mujmal denotes a word or text which is inherently unclear and gives no
indication as to its precise meaning. ‘Establish the Prayer’ is unclear in
regards to the manner of performing the prayer.

" Bayaan is two types, that which is evident in itself and that which makes
something else evident or clear. The author’s definition indicates the second
type, makes something else evident. The command ‘establish the prayer’, is
evident in itself as a command to establish the prayer. However from the
angle of how the prayer is to be performed, it is Mujmal, as it is not made
clear how to establish the prayer. The Sunnah clarifies the manner in which
the prayer is performed, hence the sunnah ‘yubayyin al-Quran’.

72 The verse ‘Those are ten complete days’ (2:196) cannot mean nine days or
ten and a half days. It only admits one meaning, so is considered Nass. The
throne of the bride is raised and is therefore visible to all, likewise nass is
clear meaning as if you can see it from afar and its meaning is understand
immediately as you come across it.
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7 Thahir is a word with a clear meaning but is open to ta'weel (interpretation).
The hadith of the Prophet Muhammad ‘Verily the Imam is there to be followed, so
when says Allah Akbar, then say Allah Akbar’. The fa in the hadith has two
possible means, to join two things in sequence one after the other or
consecutive. The second meaning - consecutive, is less apparent than the
first meaning, sequence. Therefore, whenever there is a faa, it is understood
according to the first meaning unless there is evidence suggesting that the
most probable and likely meaning is not intended.The faa the verse ‘So when
you recite the Qur'an, seek refuge in Allah from Satan, the expelled [from His
mercy]. (16:98)" apparently means read Quran and then seek refuge from
Shaytaan. However, in the Sunnah there is the hadith: He used to seek refuge
before recitation of Quran. Therefore, the apparent meaning is relegated and
the interpretation is based on a weaker possibility based on evidence, in this
case not meaning sequence, This is then called ‘ta’weel’.

™1 saw a lion brandishing a sword’. The statement ‘I saw a lion’ has two
possible meanings, the literal meaning and a metaphorical meaning. Its use
as an animal is literal and as a brave man is metaphorical. The general
principle is to use the literal meaning. However, there is evidence to suggest
that the second meaning is stronger, which is the phrase ‘brandishing a
sword’, which is a description of a man, not a lion. Therefore this statement
is known as ‘apparent by virtue of evidence’.
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7 The actions of the the Prophet is divided into two categories. The first is
that which is an action intending closeness to Allah and His obedience
(worship). The second is an action that is not intending closeness to Allah
and His obedience. Another way is to say that the actions of the Prophet are
either customary acts, such as dress and matters of the home, or necessary
acts such as eating when hungry or sleeping when tired, or acts of worship,
with the intention to draw closer to Allah.

76 There are certain matters which are specific to the Prophet so that his
example concerning them does not constitute general law. There is a hadith
where the Prophet forbade continuous fast which is to fast two days or more
without eating or drinking at night, while he himself performed that fast.

"’ This verse proves that the general principle is that the actions of the
Prophet are for every Muslim to follow unless evidence indicates otherwise.
”® The scholars who say wajib take the safe approach based on verse 21 in
surah al-Ahzab. The scholars that say mandub is based on the general
principle is that a person is not punished for leaving an action. The scholars
that say suspend judgement is based on there being a lack of evidence
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indicating that wajib or mandub is intended. In reality the least an action of
worship can be is mandub. The opinion of suspending judgement takes an
approach of caution (wara’). We know that the Prophet used to use miswak
whenever he entered his home (Sahih Muslim). This is an action he did but
that he did not order muslims to do. According to the first opinion, this
would be considered Wajib, according to the second opinion it would be
considered mandub.

7 Actions such as the manner which he ate, slept, dressed is mubah

® The tacitly approved Sunnah consists of the acts and sayings of the
Companions which came to the knowledge of the Prophet and of which he
approved. The report of one of the prominent companions, 'Amr b. al-'As,
that in the campaign of Dhat al-Salasil he had a wet dream at night but upon
waking owing to extreme cold he did not take a bath but instead performed
the morning Salah with tayammum. He then related this to the Prophet, who
laughed but said nothing against it which implies that the act in question is
permissible and that in similar circumstances when extreme cold proves to
be hazardous to health the same action would be permissible. These actions
are considered mubah.

* The sayings of Companions such as, 'we used to do such and such during
the lifetime of the Prophet' constitute a part of Sunnah tagririya. Abu Sa'id
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al-Khudri said that 'for the charity of 'id al-Fitr, we used to give a sa' of dates or of
barley’, which is a matter that could not have remained hidden, so it
constitutes a sunnah tagriria.

8 Removal (al-raf wa al-izalah) is the primary meaning of naskh. The author
using the word ‘some say’ shows that copy, the secondary meaning of Naskh,
is weaker.

8 Naskh may be defined as the suspension or replacement of one Shari'ah
ruling by another, provided that the latter is of a subsequent origin, and that
the two rulings are enacted separately from one another. The verse ‘If there
are among you twenty [who are] steadfast, they will overcome two hundred. And if
there are among you one hundred [who are] steadfast, they will overcome a thousand
of those who have disbelieved’ (8:65) means that if there are twenty Muslim
combatants against a larger number of enemies they are obliged to fight so
long as the enemies are not more than 10x there number. However, the
verse ‘Now, Allah has lightened [the hardship] for you, and He knows that among
you is weakness. So if there are from you one hundred [who are] steadfast, they will
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overcome two hundred. And if there are among you a thousand, they will overcome
two thousand by permission of Allah. And Allah is with the steadfast.’ (8:66) is later
than the first one and removes its hukum and replaces it with the obligation
to fight the enemy so long as their number is not more than twice the
number of muslims.

¥ 1t is allowed to abrogate the text while the ruling remains. The wording for
stoning the one who commits adultery used to be in the Quran as mentioned
in the hadith of Aisha (RA) recorded in al-Bukhari and Muslim, but was
abrogated, removed, while the ruling remains according to ijmaa’ of the
muslim scholars.

% The two verses previously mentioned mentioning the ruling of fighting a
larger number known as the verses of patience. This is the most typical type
of Naskh.

% Abrogation of both the words and the ruling as in the example of the verse
of Ridaa’ah (suckling) as reported by Aishah and recorded in Muslim.

¥1n the verses of patience the hukum has been substituted for another
hukum.

8 The verse ‘O you who have believed, when you [wish to] privately consult the
Messenger, present before your consultation a charity. That is better for you and
purer. But if you find not [the means] - then indeed, Allah is Forgiving and Merciful.’
(58:12), indicates it is an obligation to give charity before consulting the
Prophet. It is abrogated by the verse ‘Have you feared to present before your
consultation charities? Then when you do not and Allah has forgiven you, then [at
least] establish prayer and give zakah and obey Allah and His Messenger. And Allah is
Acquainted with what you do.’ (58:13), shows that the obligation is abrogated,
without it being substituted for another Hukum.

% Where one hukum is substituted for another hukum, and the new hukum is
tougher. The verse ‘And upon those who are able [to fast, but with hardship] - a
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ransom [as substitute] of feeding a poor person [each day]. And whoever volunteers
excess - it is better for him. But to fast is best for you, if you only knew.” (2:184),
indicates that a person who has ability to fast in Ramadan has the option of
not fasting and feeding poor instead. However, the verse ‘So whoever sights
[the new moon of] the month, let him fast it; (2:185), abrogates the option of
choosing between fasting and feeding and makes it an obligation to fast.
Fasting is tougher than choosing between fasting and feeding.

% The verse of patience that has proceeded.

*1 The verse of patience and the verse of fasting that has preceded.

%It is allowed for the abrogator to be from the Quran and the abrogated from
Hadtih. Prayer in the direction of baytal-maqdis is established in the Sunnah
and its abrogation is established by the verse  turn your face toward al-
Masjid al-Haram, (2:149).  The author did not mention the book can be
abrogated by the sunnah, indicating that he does not see it as permissible.
However according to the majority (jumhur) view, the Qur'an and the
Sunnah may be abrogated by themselves or by one another.

% This is the second categorisation of abrogation, and it relates to the
method of narration or the isnad of the abrogating text. Abrogation in the
sunnah is two types, the first is where both the hadith that is abrogating and
the abrogated hadith are both collectively transmitted and the second is
where the abrogated hadith is individually transmitted and the abrogating
hadith is either collectively or individually transmitted.

* The ahad hadith (single tranmission) can abrogate the mutawatir ahadith.
Imam al-Shafi'i refers to the incident when the congregation of worshippers
at the mosque of Quba' were informed by a single person of the change of the
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direction of the Qiblah from Jerusalem to the Ka'bah; they acted upon it and
turned their faces toward the Ka'bah. The fact that Jerusalem was the Qiblah
had been established by continuous, or mutawatir, Sunnah. The congregation
of Companions accepted the solitary report as the abrogator of mutawatir.

* There may be instances of conflict between two texts which, after scrutiny,
may turn out to be apparent rather than real, and it may be possible to
reconcile them and to eliminate the conflict. One of the two texts may be
general (‘amm) and the other specific (khass), in which case the rules of
interpretation and takhsis (specification) must be applied so as to eliminate
the conflict as far as possible. One may be reported at an earlier time, and the
other at a later time, in which the rules of naskh must be applied.

% Reconciliation is by one of two methods. The first is to combine both texts
so that there is no longer any conflict as mentioned above. The second
method is to make tarjih of one of the texts over the other. The hadith in
Sahih Muslim where the Prophet # said ‘I will inform you about the best witness,
it is the one who testifies before being asked’ and in a hadith in both Bukhari and
Muslim the Prophet said ‘there will be a people after you who deceive and not be
trustworthy and they will give witness without being asked’. The first hadith
contains a general praise for whoever testifies without being asked while the
second hadith contains a general criticism of the same action. The scholars
combine the two hadith by stating that the first is in relation to the witness
of the one is testifying on behalf of somebody who does not know that he is a
witness for him and the latter is regarding a person who gives testimony
falsely.
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% No action is established on either of the two texts. This is in relation to that
particular mujtahid who cannot reconcile between the two statements.
However it does not apply to other mujtahids who may be able to reconcile
between the two apparently conflicting statements.

% The method of reconciliation is the same as above. When do you know that
two proofs (dalil) is considered conflicting? There are four conditions before
you can say that two proofs are conflicting: both have to be authentic, they
have to come to opposite rulings as if they both point to the same ruling
there is no conflict, they indicate the same time period, and there is no proof
indicating that one is abrogated by the other. The hadith of Ibn Umar, that
the Prophet # used to raise his hands when making Ruku’, when coming
coming back up from it, and when standing from the first Tashahud’ (agreed
upon) and the hadith of ibn Mas’ud that the Prophet # would raise his hands
when making the first takbir and he would not raise them afterwards
(reported by Abu Dawud) is an example of conflict. First look at the
authenticity of the reports, the report of ibn Masud is inauthentic, therefore
there is no conflict. The hadith ‘whoever touches his private parts, then let
him make Wudu’ (Abu Dawud, tirmithi and nisaa’i) and the hadith ‘it is only a
part of you’ (Abu Dawud), both are authentic reports, so we try to reconcile.
If it is possible for one to refer to a particular situation and the other to
another, then we do that, without looking at if one preceded the other. The
scholars say that the hadith it is a part of you relates to touching the private
parts between a cover, as the questioner mentioned ‘my hand touches my
private parts while i am in prayer’ and it is unlikely that a person would
touch is private part directly without a covering during the prayer. There is
therefore no need to turn to making tarjeeh of one over the other, or looking
at the date to see if one abrogates the other.
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* As in the case of the waiting period for the divorced woman that has
preceded.

% The hadith ‘Water which is pure is not made impure unless it changes colour,
taste or smell’ is general from one aspect, ‘water does not become impure’ and
specific from the aspect that ‘it becomes impure if something impure
changes one of its properties. The hadith ‘When water reaches qulatayn it does
not become impure’ is general from the aspect of when water reaches qulatayn
it does not become impure, regardless of if it changes its properties or not,
and specific in that if it is less than qulatayn it becomes impure just by
impurity coming into contact with it. The generality of the first hadith is
particularised by the particularity of the second hadith and vice versa. The
sum meaning of both hadith together is if water is less than qulatayn it
becomes impure just by water coming into contact with it and if it is more
than qulatayn, then it does not become impure unless it changes one of its
properties.
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! jma" derives its validity from the scripture on the infallibility (‘ismah) of
the ummah, like verse 115 in Surah al-Nisaa. The hadith that the author
mentions has been graded weak by the scholars of hadith so it cannot be

used as a proof for the authority of ijma.

" jma' on a shar'i ruling has a quality of permanence. The companions
have consensus that ejaculation makes ghusl an obligation. This ‘ijma’ is a
proof so it is not allowed for anybody after them to differ and say otherwise.
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1In view of the overlapping of generations (tadakhul al-a'sar), it is
impossible to distinguish the end of one generation from the beginning of
the next.

" Ijma’ can be divided into four categories: one, when all the scholars make a
statement on a ruling, like saying that it is permissible to get on an
aeroplane, two, when they all do an action, such as they all get on an
aeroplane, three, like some saying it is allowed to get on a plane and others
getting on a plane, and four, when some make a statement and the others
remain silent, which is called ‘ijma’ sukooti or tacit ‘ijma’.

% From the viewpoint of the manner of its occurrence, ijma’ is divided into
two categories:

explicit ijma’ (al-ijma' al-sarih) in which every mujtahid expresses his
opinion either verbally or by an action; and tacit ijma‘(al-ijjma ‘al-sukuti)
whereby some of the mujtahids of a particular period give an opinion
concerning an incident while the rest remain silent. This is valid with two
conditions, the first is that the statement or action becomes widespread and
the second is that the rest of the scholars remain silent not opposing that
statement or action.

1% There is general agreement among the ulema of usul on the point that the
ruling of one companion is not a binding proof over another. The
companions were themselves allowed to disagree with one another in
matters of ijtihad so if the ruling of one Companion was a proof over another,
then disagreement among them would not have been tolerated. The saying
of a companion can be divided into three categories, the first is if a
companion has a saying and another companion differs with him, in which
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case there is consensus that the companions statement is not a authoritative
evidence. The second is if a companion has a saying, which becomes
widespread without there being any other companion who disagrees with
him, then it is considered tacit consensus, as has been previously mentioned.
The third is when a companion has a saying which is not widespread, and for
which there is no disagreement by another companion, in which case
scholars have two opinions. the first opinion, which is attributed to Imam
Shafi’e, is that it is not considered an authoritative evidence. The second
opinion, which is the majority, is that it is an authoritative evidence.

7 The categorisation of reports here is in relation to the chain of
transmission (isnaad).

% The solitary report (also known as khabar al-wahid) is a report which is
reported by a single person or by few odd individuals from the Prophet.

1% Collective testimony (tawatur) brings about certainty (yagin) and the
knowledge that it creates is equivalent to knowledge that is acquired
through sense-perception. If it is reported that a particular person became
an aalim, then as it was transmitted collectively then it is certain knowledge
that is representative of truth and reality.
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but does not make knowledge
obligatory, since it could contain
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Traced reports have a continuous
chain of transmission, and

o oV 3 05K s sl

. iU.“ )T adalie

J_U;H Y L;.Ul B .5\-"-?\‘5

2‘-‘-) ‘\ 1:“ (-

‘ =5 Yy
Aoy Jpe df: e
osli il e a6
O codli] Jap § Lo Jurdly
Lowall b fwle e OLS

1 Mutawatir means 'continuously recurrent'. In the present context, it
means a report by an indefinite number of people related in such a way as to
preclude the possibility of their agreement to perpetuate a lie. Such a
possibility is inconceivable owing to their large number, diversity of
residence, and reliability. There are three conditions for mutawatir, the large
number of reporters that make it impossible to conspire to lie, such a
number being present throughout the transmission, and the report being
something attributed to the sense, witnessed or heard, not to opinion or
ijtihad.

"'When a companion says I heard the Prophet # say, such and such, or do
such and such, and a large number of companions were also present who also
transmitted this report from the Prophet #, then a similarly large number
transmitted the report from the companions, and likewise until it was
written down in the books of hadith like Sahih of Bukhari, Muslim etc.

"> When a companion says I heard the Prophet # say such and such or do
such and such and this is reported by him alone, then it is transmitted from
him by one other person and likewise up until the report is written down, All
the four Imams of jurisprudence have considered ahad to be authoritative
and none reject it unless there is evidence to suggest a weakness in its
attribution to the Prophet #, or which may contradict some other evidence
that is more authoritative in their view. Therefore single transmission makes
action and knowledge obligatory if it is an authentic isnad, there is no
contradicting evidence and it is connected to the Prophet #.
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authorised me,” or “he informed

me by authorisation.”**

3 From the viewpoint of the continuity and completeness of their chains of
transmitters, the single transmission report is classified into two categories:
connected (muttasil) and disconnected (ghayr muttasil). A connected report is
one which has a complete chain of transmission from the last narrator all the
way back to the prophet. A disconnected report, also known as mursal, is a
report whose chain of transmitters is broken and incomplete. (the scholars of
hadith are more specific definition for mursal, which is a hadith where a
companion is missing from the chain. When the chain is disconnected from
the middle it has different names for when there is somebody missing from
the beginning of the chain, or the middle of the chain.

" Transmission of hadith from a shaykh has three ways, hearing it directly
from the Shaykh, reading it to the shaykh and receiving authorisation from
the shaykh. Each method has its own specific wording.
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[ANALOGY (QIYAS)]

Analogy'® is relating the branch ST SPRIRR
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(giyas al-flla), 7 by indication

¥ Qiyas suggests an equality or close similarity between two things, one of
which is taken as the criterion for evaluating the other. In Usul al-figh it is
the extension of a Shari'ah ruling from an original case, (asl) to a new case
because the latter has the same effective cause (‘illa) as the former. The
original case is regulated by a given text and qgiyas seeks to extend the same
textual ruling to the new case. The majority of ulema have defined qgiyas as
the application to a new case (far') on which the law is silent, of the ruling
(hukm) of an original case (asl) because of the effective cause (‘illah) which is
common to both.

"8 In the verse “0you who have believed, when [the adhan] is called for the prayer
on the day of Jumu'ah [Friday], then proceed to the remembrance of Allah and leave
trade’ (62:9) trade after the second call to prayer (athan) on Friday (Jum’ah) is
considered the original case where there is a given text and the hukum that
this text indicates is the prohibition of trade. The ‘illa (reason) for this
hukum is that trade inevitably leads to delaying going to the prayer and
possibly missing it completely. If somebody asked what is the ‘ruling of
performing a marriage contract after the athan for Jum’ah, there is no text for
this case so it is called the branch (new case). The Shariah hukum of this case
is prohibition of performing marriage contract and the reason for this
hukum is that the same ‘illa (reason) for the prohibition in the original case
is present in this new case, so it is attached to it and given the same hukum.
This is called giyas.

" Analogy by common characteristic, which is the description which is
suitable and precise that necessitates the legal ruling, for example analogy of
heroin with alcohol, the common characteristic between the original case
and the new case is the intoxication, a reason or effective cause that is
suitable and precise for the legal ruling.
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8 Analogy by indication is combination between the original case and the
new case by a description that is attached to the effective cause though it
may not be the cause itself.

" The ‘illa is obvious and apparent either because it is explicitly mentioned
or clearly deduced. The hadith in Sahih Muslim from Sa’d ibn Sahal that a
man looked through the Prophet’s & door while he was itching his head with
a comb. When the Prophet # saw him he said if I knew you were watching me I
would have poked you with it in your eye, verily permission is sought so that you do
not see what you should not. The hadith where the Prophet # said ‘A judge does
not issue a ruling between two disputants while he is angry’ is an example of when
the ‘illa is deduced because the hadith does not explicit mention the reason
for the prohibition. However the scholars have deduced that the reason,
about which there is scholarly consensus, that his thinking is not aversely
effected so that leads him to issue a ruling incorrectly. In the first hadith the
Prophet # mentioned the ‘illa explicitly, and in the second it is obvious. So if
you make giyas on this asl (original case) it is called giyas ‘illa.

2 The ‘illa is not explicit, rather it is deduced and the deduction is not
obvious and apparent. For example Allah’s speech ‘O you who have believed,
when [the adhan] is called for the prayer on the day of Jumu'ah [Friday], then proceed
to the remembrance of Allah and leave trade’ (62:9), does not explicitly state the
reason for the prohibition of trade. Some scholars deduce that the ‘illa is that
trade will results in delaying going to the prayer and could lead to missing it
altogether. However others differ due to the fact that the ‘illa is not obvious
from the text. If you make giyas on this asl, it is called giyas dalaala.
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L1t is similar to two cases where the hukum in each case is different. The
solution is to attach it to the case which is resembles the most. If one person
says that horse meat is permissible making analogy with camel meat but the
other person argues that that it is impermissible based on analogy with
donkey meat. The mujtahid looks at which animal horse most resembles. The
first group argue that horse is used to ride on, in battle like camel and it is
permissible to sell like camel etc. The second group argue that is resembles
donkey in this and that, mentioning resembles.

2 1f somebody said that sea water is impermissible to drink like khamar is
impermissible to drink based on being intoxicating, it would be rejected
because the new case is not like the original case, because it does not have
the effective cause or reason.

% The ruling of the original case has to be based on evidence that is agreed
upon, whether it is either the Quran, the sunnah or ijma.

¢ The first scholar, to bind the other scholar, has to first establish an
agreement on the evidence that firstly the asl is authentic, Quran, Sunnah
and ijmaa and secondly that the ‘illa is obvious and clear.

% The ‘illa has been variously defined by the ulema of Usul. According to the
majority, it is an attribute of the asl which is constant and evident and bears
a proper (munasib) relationship to the law of the text (hukm).
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126 If the same ‘illa is present in two different cases with two different rulings,
then giyas cannot be performed. Every time intoxication is mentioned,
prohibition is mentioned, there is no instance where intoxication is
mentioned without prohibition.

27 A hukm is a ruling, such as a command or a prohibition, which is
dispensed by the Qur'an, the Sunnah or ijma’, and analogy seeks its extension
to anew case.

12 1f the ‘illa is removed the hukum is removed and if the ‘illa is present the
hukum is present.
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[PROHIBITION, PERMISSIBILITY AND
PRESUMPTION OF CONTINUITY]
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» The scholars differ regarding the ruling of things of benefit before the
divine revelation. As for after the divine revelation, then there is scholarly
agreement for the permissibility of things unless evidence indicates
otherwise. Some say that it is impermissible for a person to do or say what he
wills unless he has legislated evidence permitting that. The other view is that
a person can say and do what he wills until there is evidence prohibiting
that. The difference in both views becomes apparent when asked why does a
person hold a thing permissible without evidence, he will reply that he
searched for evidence and did not find any so the original state is
permissibility. However, the person who holds the view of prohibition will
respond to the question why does he hold a thing impermissible without
evidence, by stating that he searched for evidence of its legal ruling and he
did not find any so he adhered to the original state which is prohibition.
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10 permissibility is the original state of things (al-asl fi al-ashya' al-ibahah). All
matters which the Shari'ah has not regulated to the contrary remain
permissible. They will remain presumed so unless the contrary is proved to
be the case. Therefore, actions can be classified into four categories; that
which the evidence shows permissibility only, then the ruling is permissible.
that which evidence shows prohibition only, then the ruling if prohibition,
that which evidence shows both permissibility and prohibition, then the
ruling leans towards prohibition that which there is no evidence either for
prohibition or permissibility, therefore the ruling is presumption of
continuity or carrying forward the original state. So if it is like water, then
the ruling is permissible, and if it is something like shedding blood, it is
prohibition.
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[THE PRIORITISING OF EVIDENCES]
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1 Giving preference to one evidence over another is to act on one evidence
and reject the other, when there is a conflict and it cannot be reconciled or
rules of abrogation applied.

2 In the event of a conflict occurring between an evidence found in the Book
or the Sunnah with another evidence found in the Book or the Sunnah (it is
not possible to combine them or to apply the rules of abrogation) and one of
the evidences is stronger and clearer than the other, such that one is nass
and the other is thahir, then priority is given to the nass.

1In the event of a conflict occurring between the Book and mutawaatir
hadith with ahaad hadith, then preference is given to the former. The hadith
of ibn Umar that the Prophet used to raise his hand when making rukoo’ and
when rising form it is multiple chain of transmission. The hadith of ibn
Mas’ood that the Prophet would raise his hand when making the first Takbir
and then he would not raise it after that is a single chain of transmission. So
the hadith of Ibn Umar is given priority.

*In the event of a conflict occurring between between an evidence found in
the Book and Sunnah with giyas, then giyas is absolutely redundant. giyas is
only applicable when no explicit ruling could be found in the sources.

% In the event of a conflict occurring between two analogies, if they cannot
be reconciled with one another, then one of them must be given preference.
The giyas whose effective cause (‘illah) is stated in an explicit text is to be
preferred to the one whose 'illah has been derived through inference
(istinbat).
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6 In the event of a conflict occurring between evidence of the Book and
Sunnah with the original state, preference is given to the Book and the
Sunnah, regardless of whether the evidence is text or giyas. Giving
preference to one evidence over the other is for the mujtahid scholar.
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[LEGAL REASONING (IJTIHAD)]
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”He must have knowledge of the ahkaam, the evidences and the cases/
issues. It is summarised as having the adequate grasp of the objectives of the
Shari'ah, the knowledge of the sources and the methods of deduction.

8 The Book and the Sunnah is in the Arabic language, so deducing rulings
from the Book and Sunnah, which is the work of the mujtahid, is conditional
on having knowledge of Arabic grammar and language.

¥ The hadith which rulings are deduced from must be authentic not
rejected, and knowing the authentic from the rejected is conditional on
knowing the condition of the men in the isnad.

0 The source of the ahkam are the Quranic verses and ahadith, so deducing
rulings from them is conditional on having knowledge of their explanation.
1 Authors throughout the Muslim world criticise blind taqlid and advocate
the continued validity of ijtihad as a divinely prescribed legal principle.

44



Taqlid is to accept what someone
has said without proof. According
to this definition, to accept what
the Prophet said is called Taqlid."
Some say that Taglid is to accept
what someone has said without
knowing where he got it. On this
definition, if we hold that the
Prophet used to speak on the basis
of analogy, then accepting what
he said can be called taqlid. **

Legal reasoning (jjtihad) is to go to
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achieve one’s objective.'* If a fully
competent practitioner of ijtihad
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branches of law and judges
correctly, he has a double reward.
If he inquires into them diligently
and makes a mistake, he has a
single reward. Some say that all
who inquire diligently into the
branches of law judge correctly;

But it cannot be said that all who
inquire diligently into theological
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2 The speech of the Prophet # is evidence in itself, so following his saying is
not considered tagqlid.

3 The difference between the two definitions is that in the first one the dalil
{(proof) is not mentioned, where in the second dalil is mentioned but the
person does not know how this opinion was deduced from the dalil (proof) .
"4 Jjtihad is the total expenditure of effort made by a jurist in order to infer
the legal rulings of Shari'ah from their detailed evidence in the sources, or in
implementing such rules and applying them to particular issues.
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Allah, the glorified and exalted, is higher and more knowing.

> According to the four leading imams and many other ulema, only one of
the several opposing views on a particular issue may be said to be correct, as
it is impossible to say that one and the same thing at the same time
regarding the same person could be both lawful and unlawful.

“$'When a judge renders ijtihad and gives a right judgement, he will have
two rewards, but if he errs, he will still have earned one reward.' The hadith
clearly shows that the mujtahid is either right (musib), or in error (mukhti'),
that some attain the truth while others do not; but that sin attaches to
neither as they are both rewarded for their efforts. Hence anyone who
maintains that there are as many truths as there are mujtahids is clearly
incorrect and going against the hadith. If every mujtahid were supposed to be
right, then the division of mujtahids into two types in this hadith would have
no meaning.
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